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No. 15,355 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


SHEET Metal Conrracrors ASSOCIATION 
oF San Francisco, a California corpo- 
ration, et al., 

Appellants, 
VS. 

SHEET Metal Workers INTERNATIONAL 
ASSOCIATION, et al., 

Appellees. 


Appeal from the United States District Court for the 
Northern District of California, 
Southern Division. 


REPLY BRIEF ON BEHALF OF APPELLANTS. 


The legal issues have been joined, so to speak, by 
the able and carefully prepared brief filed on behalf 


of appellees. The questions to be decided by this 


Court have been narrowed to relatively few and, on 


balance, we respectfully believe and submit that they 


should be resolved in favor of appellants and the 


judgment below reversed. 
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WERE APPELLANTS EMPLOYERS OF EMPLOYEES EMPLOYED 
IN AN INDUSTRY AFFECTING COMMERCE? 


The first question presented by the brief on behalf 
of appellees is whether appellants are employers of 
employees employed in an industry affecting com- 
merce. This point is raised in various ways. At page 
nine of appellees’ brief the question is specifically set 
forth. At page seven of appellees’ brief attention is 
called to the fact that only eight of the plaintiff em- 
ployers (Ace; Apex; Gilmore; Western Plumbing; 
Atlas; Scott; Valley; Sheet Metal; and Otis) have 
‘arried on jobs in the ‘‘above-named counties’’ over 
which Local 75 asserted jurisdiction. 


LEGAL PRINCIPLES INVOLVED. 


The question whether employers employ employees 
who are “‘employed in an industry affecting com- 
merce’? and are thus subject to Section 303 of the 
Act is closely related to the question whether the Na- 
tional Labor Relations Board has the jurisdiction or 
authority to prevent such employers from engaging in 
unfair labor practices. 


Section 10 of the Act (LMRA 1947), entitled ‘* Pre- 
vention of Unfan Labor Piractices’’, reads in part as 
follows: 

“he Board is empowered, as heremafter pro- 
vided, to prevent any person from engaging in 
any unfair labor practice (listed in Seetion 8) 
affecting commerce.’’ 


The words ‘ 


‘affecting commerce” as used in Section 
10 of the Act should have the same meaning as the 
words ‘‘affecting commerece’’ have in Section 302. In 
a substantial line of decisions the Courts have upheld 
the assertion of jurisdiction by the National Labor 
Relations Board over employers having varying 
amounts of interstate commerce subject only to the 
‘‘de minimis rule’’. 


In N.LR.B. v. Fainblatt, 306 U.S. 601, the Court 
said (607) : 

‘*Hxamining the Act in the light of its purpose 
and of the circumstances in which it must be ap- 
plied, we can perceive no basis for inferring any 
intention of Congress to make the operation of 
the Act depend on any particular volume of com- 
meree affected more than that to which courts 
would apply the maxim de minimis.”’ 


An example of a ‘‘de minimis”’ case is: 

Groveman v. Electrical Workers Union (C.C.A. 10) 
177 Fed. 2d 995, which involved an action for damages 
resulting from a secondary boycott brought under Sec- 
tion 303 of the Act. The District Court dismissed on 
the grounds of de minimis because the suit involved 
the tie-up of a building job and it was shown that only 
$6,000 of materials came to this job in interstate com- 
merce. The Cireuit Court of Appeals affirmed, citing 
the Fatnblatt case (supra). 

On the other hand, the Board has asserted jurisdic- 
tion and the Courts have approved in the following 
Gascs: 
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Wayside Press fitc. v. N.L.R.B. (C.C.A, 9) 206 
Fed. 2d 862. The company supplhed goods and services 
of a value in excess of $50,000 per annum to firms 
which realize annual income from sources outside the 
State of California in excess of $25,000. 


This was held sufficient. 


Eichlay Corp. v. N.L.R.B. (C.C.A. 3) 206 Fed. 2d 
799. Here a construction company transported about 
$20,000 worth of small tools over state lines and 
brought in from outside the state four key men. 


This was held sufficient even though the £20,000 rep- 
resented only two per cent of the total value of the 
contract for the project. 


The Court quoted from the opinion in Polish Na- 
tional Alliance v. N.U.R.B., 322 U.S. 643, as follows: 
‘* “Whether or no practices may be deemed by 
Congress to affect interstate commerce 1s not to 
be determined by confining judgment to the quan- 
titative effect of the activities nnmediately before 
the Board. Appropriate for judgment is the fact 
that the wnmediate situation is representative of 
many others throughout the country, the total in- 
cidence of which tf left uneheeked may well be- 
come far-reaching in its harn to commerce.’ (Em- 
phasis supphed.)’’ 
‘*Moreover, as this Court has observed in an- 
other case involving the construction industry : 
“One small stoppage may not have an imme- 
diate perceptive effect upon the flow of the whole 
stream. But many small stoppages will have such 
effect * * * the power to regulate is not lost be- 


cause of the small size of any individual contribu- 
tion.’ Shore v. Building and Construction Trades 
Council, 173 F. 2d 678, 681 (23 LRRM 2417) (3rd 
Cir 1949.)”’ 


Another recent case is Capital Service Inc. v. 
N.E.R.B., (C.C.A. 9) 204 Fed. 2d 848. Here jurisdic- 
tion was asserted over a bakery conducting essentially 
a local business where the manufacturer annually re- 
ceived $205,000 worth of materials directly and indi- 
rectly from sources outside the state. 


The Court affirmed. 


N.L.R.B. v. Reed (C.C.A. 9) 206 Fed. 2d 184. Here 
jurisdiction was asserted over a local huilder who 
annually did over $50,000 worth of business in serv- 
ices for public utilities and for establishments which 
produce or handle goods for out-of-state shipment and 
who did work under a sub-contract for a company con- 
structing an enterprise for which large quantities of 
materials were brought from out of state even though 
at the time of the unfair labor practice the builder was 
engaged in local construction work. 

The Court affirmed, saying: 

‘*The Board’s decision to take jurisdiction over 
a particular industry may not be challenged un- 
less in so doing it has abused its discretion or 
exceeded its authority under the Act or under 
the constitution.”’ 


Mek .B. a Campall (C.C.A. 9) 201 Fed. 2d 853. 
The Court upheld the Board's assertion of Jurisdiction 


over two contractors engaged in local work of re- 
moval and installation of machinery for a contract 
amount of $59,000 for a company im interstate com- 
merece. 


The Court said: 


“The Act does not confine the jurisdiction of 
the Board to any specific amount of commerce 
that must be transacted before it has jurisdic- 
TOs 


Finally, in N.L.R.B. v. Denver Building Trades 
Council, 341 U.S. 675, the Supreme Court of the 
United States upheld the action of the Board in tak- 
ing jurisdiction, saying: 

‘‘The Board here found that their effect was 
sufficient to sustain its jurisdiction and the Court 
of Appeals was satisfied. We see no justification 
for reversing that conclusion. 

The Board found that, i 1947, Gould & Preis- 
ner, purchased $85,560.30 of raw materials of 
which $55,745.25, or about 65%, were purchased 
outside of Colorado. Also, most of the merchan- 
dise it purchased in Colorado had been produced 
outside of that State. While Gould & Preisner 
performed no services outside of Colorado, it 
shipped $5,000 of its products outside of that 
state. Up to the time when its services were dis- 
continued on the instant project, it had expended 
on it about $315 for labor and about $350 for ma- 
terials. On a 65¢¢ basis, $225 of those materials 
would be from out of State. The Board adopted 
its examiner's finding that any widespread appl- 
cation of the practices herve charged might well 
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result in substantially decreasing the influx of 
materials into Colorado from outside the State 
and it recognized that Gould & Preisner’s annual 
purchase of over $55,000 of such materials was 
not negligible.’? (Emphasis supplied.) 

“The Board also adopted the finding that the 
activities complained of had a close, intimate and 
substantial relation to trade, traffic and commerce 
among the states and that they tended to lead, 
and had led, to labor disputes burdening and ob- 
structing commerce and the free flow of com- 
merce. The fact that the instant building, after 
its completion, might be used only for local pur- 
poses does not alter the fact that its construction, 
as distinguished from its later use, affected inter- 
State commerce. 


* * * ras as * * 


“The same jurisdictional language as that now 
in effect appeared in the National Labor Relations 
Peieot 193 and this Court said of it in that con- 
nection: 

‘* “Examining the Act in the light of its purpose 
and of the circumstances in which it must be ap- 
phed we can perceive no basis for inferring 
any intention of Congress to make the operation 
of the Act depend on any particular volume of 
commerce affected more than that to which courts 
would apply the maxim de minimis,’ Labor Board 
vy. Fainblatt, 306 U.S. 601, 607 (4 LRR ‘Man. 535) ; 
see also Labor Board v. Jones and Laughlin Steel 
Corp. sles, 1 (lL LIRR Nien. 703). 

The maxim de minimis non curat lex does 
not require the Board to refuse to take jurisdic- 
tion of the instant case.”’ 
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In applying the jurisdictional standards to this 
ease the Stipulation of Facts set forth at page 17 
of the Record recites as follows: 


“1. During the calendar vear 1955 plaintiff 
employers collectively made direct purchases of 
goods and materials from outside the State of 
California of a value in excess of $500,000; and 
that plaintiff employers collectively made pur- 
chases in California through local dealers of goods 
and materials originating outside the State of 
California of a value in excess of $1,000,000; 
and plaintiffs collectively rendered services and 
furnished materials outside the State of Califor- 
nia having a value of approximately $125,000. 


‘2. Plaintiff employers are, and for several 
years last past, have been members of Sheet Metal 
Contractors Association of San Francisco. For sev- 
eral vears last past plaintiff employers, and each 
of them, have been members of a multi-emplover 
eroup for purposes of collective bargaining, and 
during said period plaintiffs, and each of them, 
have authorized Sheet Metal Contractors Associa- 
tion of San Francisco to negotiate and enter into 
a collective bargaining contract with Local Union 
No. 104 as the representative of the employees of 
plaintiffs, and for several years last past Local 
Union No. 10+ has negotiated and entered into 
collective bargaining agreements with Sheet Metal 
Contractors Association of San Francisco.’’ 


In /nsulation Contractors of Southern California, 
Ine., 110 N.L.R.B. No. 105, 35 LRM 1079, the Na- 
tional Labor Relations Board reaffirmed its rule of 
combining the interstate commerce of all members of 


a multi-employer bargaining association for the pur- 
pose of determining whether or not to assert jurisdic- 
tion, saying: 

‘Although the Board has recently announced 
new minimum requirements for the assertion of 
its Jurisdiction, we will adhere to our past prac- 
tice of considering all association members who 
participate in multi-emplover bargaining as a 
single employer for Jurisdictional purposes. Ac- 
cordingly, under the new standards, in determin- 
ing whether to assert jurisdiction, the Board will 
continue to consider the totality of the operations 
of the Association members. As the members in 
the aggregate ship goods and do business outside 
the State of California valued in excess of $50,000, 
we find that it will effectuate the policies of the 
Act to assert jurisdiction herein.’’ 


Although appellees stress the fact that only eight 
of appellant employers were compelled to make pay- 
ments into the Joint Industry Board Fund of Local 
Union No. 75, it is obvious that all of appellant em- 
ployers could not be successful bidders on the same 
jobs at the same time, and because all of appellant 
employers join as plaintiffs to resist compulsory pay- 
ments into such Joint Industry Board Fund it is ob- 
vious that a labor dispute, which could result in tying 
up all work of such employers, would have a direct 
and substantial effect on interstate commerce. 

It therefore follows that plaintiffs are employers of 
employees employed in an industry ‘‘affecting com- 
merce.”’ 
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WAS LOCAL UNION NO. 75 A REPRESENTATIVE OF THE 
EMPLOYEES OF APPELLANTS? 


The next question raised by appellees is whether 
Local Union No. 75 is a representative of the em- 
ployees of appellants. If Local Union No. 75 is not 
a representative of the employees of appellants ap- 
pellees argue that payments to Local Union No. 75 do 
not violate the statute. 


The question is posed at page 10 of appellees’ brief 
which reads in part as follows: 


‘*3. Had any such defendant ‘representative’ 
of any employees of any such plaintiff employer 
violated or attempted to violate Section 302 of 
the Taft-Hartley Act which makes it ‘unlawful 
for any employer to pay or deliver, or to agree 
to pay or deliver, any money or other thing of 
value to any representative or any of his em- 
ployees’ and ‘for any representative of any em- 
ployees * * * to receive or accept or to agree to 
receive or accept from the employer or sueh em- 
ployees any money or other thing of value’ ?”’ 


Again, at page 5 of their brief appellees state as 
follows: 

‘Pursuant to a valid collective hargaining 
agreement executed on or about June 10, 1955, 
between various employers, other than plaintiffs, 
doing business as sheet metal contractors in the 
Counties of Marin, Sonoma, Mendocino, Lake, 
Napa and Solano, Califorma, represented by the 
Associated Heating and Sheet Metal Contractors, 
Inc., and defendant Local No. 75 (Stipulation of 
Facts, Par. 4 R. 18; and Ix. ‘13’ thereto, R. 26- 
29) there has been created the ‘Jomt Industry 
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Board,’ defendant herein composed of an equal 
number of employer and union trustees, who fune- 
tion pursuant to a formal ‘trust agreement’. 
(Stipulation of Facts, Pars. 6-8, incl, R. 18-19; 
and Ex. °C’ thereto, R. 29-41.)” 


Finally, appellees state at page 35 of their brief: 

‘Assuming for sake of argument that the eight 
specific plaintiff emplovers who made the ques- 
tioned payments to the Joint Industry Board 
Fund herein ‘are engaged in an industry affect- 
ing commerce within this district’ and ‘are em- 
ployers of employees engaged in an industry af- 
fecting commerce within the meaning of Section 
302’ as alleged (see Complaint, Par. IV, R. 7; cf. 
Answer, Par. IV, R. 12; see Stipulation of Facts, 
Par. 1, R. 17 as to collective commerce data for 
all 28 plaintiff employers), the question still re- 
mains as to which of defendants are the ‘repre- 
sentatives’ of their employees. 

“The Complaint herein alleged that ‘Said In- 
ternational Association, Local Union No. 104, Lo- 
cal Union No. 75 and W. R. White are repre- 
sentatives of the employees of plaintiffs.” (R. 8.) 
No such allegation is made as to the defendant 
Joint Industry Board.”’ 


These questions are readily answered. The record 
plainly shows that both Local Unions No. 104 and No. 
75 entered into collective bargaining contracts with 
emplover groups covering work within the territorial 
jurisdiction of each Local Union. Local Union No. 
104 had territorial jurisdiction over work performed 
in the City and County of San Francisco. (R. 22.) 


ee ———————— 
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Local No. 75 had territorial jurisdiction over work in 
Marin, Sonoma, Mendocino, Lake, Napa, and Solano 
Counties. (R. 26.) Each wnion signed a ‘standard 
form of agreement’? (R. 21) expressly covering the 
contingency of work being performed ‘‘outside of the 
territorial jurisdiction of the Union’’. 

Among other things appellants’ employees, who are 
members of Loeal Union No. 104, are ‘‘deemed’’ to 
have complied with Article TV of the standard agree- 
ment by ‘acquiring and retaining membership in the 
said Local Union in whose jurisdiction such employee 
performs work”? (in this ease Loeal No. 75) (Art. IV) 
(R. 22) whenever they perform work within the terri- 
torial jurisdiction of such Local Union. 


Article VII of the standard agreement further pro- 
vides that ‘‘the Employers shall be otherwise governed 
by the established working conditions of said Local 
Uiion’’. CR. 24.) (In this ease Loeal Union No. 
75.) 


Attached to and made a part of the Local No. 75 
contract is an Addenda. reading as follows (R. 27): 
ei7. Disputes: 

‘‘Tt is hereby agreed and understood that the 
Working Rules and conditions of Loeal Union 
No. 75 ave specifically referred to and made a 
part of this agreement. Any disputes arising out 
of this agreement shall be referred to the Joint 
Industry Board. The provisions for the setthng 
of all disputes as set forth in the *Tiust Agree- 
ment’ of the Jomt Industry Board shall be sub- 
stituted for Article LX (nine), Sections one (1) 
through three (3). (Hmphasis supplied.) 
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“The Joint Industry Board shall not alter or 
amend the Bargaining Agreement without a ma- 
jority vote of both the Union and the Association 
membership.’’ 


Also included in said Addenda is paragraph ‘‘C’’, 
reading as follows (R. 29): 

‘The Trust Agreement creating the Joint In- 
dustry Board of the Heating and Sheet Metal In- 
dustry of Marin, Sonoma, Mendocino, Lake, Napa 
and Solano Counties is specifically referred to and 
made a part of this Agreement.’ 


The Joint Industry Board agreement provides in 
part as follows (R. 40): 

‘“The Board shall have the power and author- 
ity to study and correct improper working con- 
ditions and shall decide all controversies or dis- 
putes arising under this agreement. Decision of 
the Board shall be made by a majority vote of the 
Union members, together with a majority of the 
Employer members, based on full membership of 
the Board. In the event that the Board is unable 
to reach agreement, the members thereof shall 
choose an impartial person who shall act as arbi- 
trator. In the event that the members of the 
Board are unable to reach agreement on an ar- 
bitrator within ten days they shall request the 
President of the University of San Francisco to 
designate an arbitrator. The decision of the arbi- 
trator shall be final and binding on all parties.’’ 


Tf a dispute arises on any of appellants’ jobs within 
the territorial jurisdiction of Local Union 75 it will be 
handled by Local Union 75, or if necessary, by the 
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Joint Industry Board. The dispute will not be han- 
dled by Local Union 104. 


Because the employees of appellants are ‘‘deemed’”’ 
to be members of Local Union No. 75 when work- 
ing within its territory, and because the employers 
are ‘‘governed’’ by Local Union No. 75’s established 
working conditions when working in such territory, 
and because all disputes and controversies arising 
when working under such contract must be decided 
by the Joint Industry Board (R. p. 40), and because 
‘Said Joint Industry Board (is) composed of an 
equal number of employer and union representatives’’ 
(R. 29) (referring to Local Union No. 75) it follows 
that Local Union No. 75 is the representative of 
the employees of appellants while they are working 
within Local Union No. 75’s territorial jurisdiction. 


Any other conclusion would make it ridiculously 
simple to circumvent Section 302. Local No. 104 could 
strike to compel its employers to make payments to 
Local 75, and Local 75 could strike to compel its em- 
ployers to make payments to Local 104. According to 
appellees this would not violate the Act because em- 
ployers are not making payments to representatives 
of their employees. 

We think that this Court will agree that the statute 


may not thus easily be evaded and circumvented. 
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DO PAYMENTS TO THE JOINT INDUSTRY BOARD CONSTITUTE 
PAYMENTS OF MONEY OR OTHER THING OF VALUE TO 
LOCAL UNION NO. 75? 


Having established: 
1. That appellants are employers of employees em- 
ployed in an industry affecting commerce; and that 


2. Local Union No. 75 is a representative of 
the emplovees of appellants while such employees are 
working within the territorial jurisdiction of Local 
Union No. 75. 


The next question is: Do payments to the Joint In- 
dustry Board constitute payments of money or other 
thing of value to Local Union No. 75? 


Appellees argue, and the Court below found, that 
payments to the trustees of the Joint Industry Board 
Fund do not constitute payments of any money or 
thing of value to Local Union No. 75. 


If this were a true trust for the exclusive benefit of 
employees, such as the pension trust involved in the 
Esser case (Uimted Marine Division v. Hssex Trans- 
portation Co., 216 Fed. 2d 410), we would agree. A 
payment to trustees of a trust exclusively for the bene- 
fit of employees is not a payment to or for the benefit 
of the representative of such emplovees. As we pointed 
out, however, in our opening brief (pp. 4, 8) the Joint 
Industry Board trust is largely for the benefit of 
Local No. 75 and is intended to carry out a program 
which local No. 75 wishes to carry out. Under these 
circumstances payment to the trustees of the Joint 
Industry Board constitute payments of money or a 
thing of value to Local No. 75. 
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Appellees also rely on the decision of the District 
Court for the Eastern District of Missouri in Rice- 
sha Co. v. St. Louis Health Institute, 22 LRRM 
2528 (see Appellees’ Brief pp. 20 and 38). 


We do not beheve that appellees’ brief accurately 
describes the situation when it states (Appellees’ Brief 
p. 38) that the Health Institute was controlled by a 
joint board of trustees with the head of the union as 
president and the wmon business agent as secretary. 


The Findings of Fact in that case read as follows: 
‘Findings of Fact. 


“MOORE, District Judge: 1. That the St. 
Louis Labor Health Institute 1s a corporation, or- 
ganized and existing under the laws of the State 
of Missouri realting to the benevolent, religious, 
scientific, fraternal-beneficial, educational, and 
miscellaneous organizations, created by a decree 
of the Circuit Court of the City.of St. Louis, Mis- 
souri, entered on the 19th day of January 1945, 
and that from and after said date has been en- 
gaged in the operation of its functions in caring 
for the health of its members, that the dues of 
regular members of said St. Louis Labor Health 
Institute is based upon three and one-half (314) 
per cent of members’ wages or salary; groups or 
individuals other than members of labor unions 
may become members; labor unions enter mto 
contracts with employers, whereby employers 
agree to pay to the St. Louis Labor Health In- 
stitute an amount equal to three and one-half 
(314) per cent of the wages or salaries of their 
employees in the bargaining unit represented by 
the union as membership dues; for this the mem- 
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ber is to receive free medical and hospital care, 
with certain limitations; xecther the employer, nor 
the employee, nor the unton has any right, title 
or interest tm any moneys so paid, or in the funds 
of the St. Louis Labor Health Institute, or its 
control or management. The only right, title or 
interest an employee, an employer, or a labor 
union has, is limited to medical and health serv- 
ices; the control of the St. Louis Labor Health 
institute lays in its membership, which elects a 
Board of Trustees, representative as far as pos- 
sible of employers, employees, and the general 
public.”? (Emphasis supplied.) 


This is no more than an employer agreeing to pay 
three and one-half (3144) per cent of employees’ wages 
to Blue Cross or Permanente Hospital. The Health 
Institute is not jointly managed by employer and 
union trustees. The fact that the president and the 
business agent of the union are officers of the Health 
Institute does not render the payment a violation of 
Section 302 in view of the express declaration of the 
Court that *‘the only right, title or mterest an em- 
ployee, an employer, or a labor union has is limited 
to medical and health services’, and that the union 
has no control over its management. 


In the present case, on the other hand, while the 
purposes of the trust ‘‘are not entirely clear’’, as ob- 
served by the Court below, and are of ‘‘a rather large 
and vague nature’, those that are enumerated, such 
as (1) the joint arbitration committee; (2) the joint 
apprenticeship program; (3) rendering assistance to 
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employers, wrions and individuals in the industry 
for the purpose of effectuating high standards in the 
industry; and (4) to carry on publicity and lobbying 
for the benefit of the industry, are of interest to, and 
to the advantage of, the union as such as distinguished 
from the employees. 


The wneon wishes to carry on certain activities and 
and seeks to compel the employers to pay for them by 
contributing to the Joint Industry Board. It is for 
this reason appellants believe that the payments of 
the Joint Industry Board are illegal. 


Suppose that Local Union 75 had demanded that 
employers pay money directly to the union to enable 
the union to ‘‘maintain high standards in the indus- 
try’’, or to ‘‘earry on publicity and lobbying for the 
benefit of the industry’’. It cannot be doubted that 
such payments would directly violate Section 302. 


The payments to a fund jointly owned and jointly 
controlled by the union are only shghtly less obvious 
violations of the law. Vesting joint ownership and 
control of these funds in the union constitutes ‘‘a 
thing of value’’ given by the employer to a representa- 


tive of lis employees, contrary to the statute. 
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PURPOSES OF TRUST NOT PERMISSIBLE. 


Appellees also argue earnestly that the purposes of 
the Joint Industry Board Trust are both Jaudible and 
socially desirable and were therefore not intended to 
be forbidden by the provisions of Section 302. 


We do not believe that the clear language of Section 
302 will permit such construction. 


As was said by the Supreme Court of the United 
States in U. S. v. Ryan, 350 U.S. 299: 


‘As the statute reads, 1t appears to be a erim- 
inal provision malwn prohibitum which outlaws 
all payments with stated exceptions between em- 
ployer and representative.”’ 


It would not be possible to make any clearer state- 
ment than the one above quoted, or, for that matter, 
to express more clearly the congressional intent than 
was done by the specific language of the statute. 


It is interesting to note that Secretary of Labor 
Mitchell has sent to Congress certain proposed amend- 
ments to the Taft-Hartley Act one of which would 
make it clear that Section 302 does not prohibit em- 
plover contributions to jointly administered funds for 
apprentice training (an admittedly laudable and le- 
eitimate purpose). The comment in Labor Relations 
Reporter (89 LRR 361) reads as follows: 

‘‘Apprentice Training Programs. 

‘Some doubt has been cast on the legality of 
employer payments to jointly administered ap- 
prenticeship programs in the construction in- 
dustry because of the existing language of Section 
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302 of the Taft Act. This section prohibits em- 
ployers to pay money to any representative of his 
employees unless the payments come within cer- 
tain stated exceptions. Since apprenticeship and 
training programs do not come within the ex- 
ceptions, the question has arisen whether the joint 
trustees of a fund created to administer an ap- 
prenticeship program are ‘employee representa- 
tives’ within the meaning of Section 302. The 
joint committee’s proposal would make it clear 
that employer payments to such funds are not 
banned by Section 302.” 


The ‘‘joint committee’’ referred to in the above quo- 
tation is a joint committee consisting of employer and 
union representatives established by Labor Secretary 
Mitchell to consider amendments to the Taft-Hartley 
Act. Their views coincide with the language of the 
Supreme Court above quoted and with the arguments 
we have presented and are contrary to the arguments 
advanced by appellees. 


POWER TO REPLACE TRUSTEES. 


Appellees point out at page 41 of their brief the 
legal and practical necessity of giving both employers 
and unions the power to replace trustees. We agree 
that this is so. If the trust were “‘exclusively for the 
benefit of emplovees and thei families’’, such as a 
pension or hospital and medical benefits trust, no harm 
could result from the power to remove and replace 
trustees. The principals could not throngh the power 
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of removal and replacement force the trustees to apply 
any of the trust funds to the benefit of the union with- 
out violating the trust instrument and without violat- 
ing their duties as trustees. Here, as we have previ- 
ously said, the combination of the broad and vague 
purposes of the trust with the power of removal and 
replacement makes the so-called trustees mere agents 
or servants of their principals who hold legal title 
for the convenience of their principals. 


TRUSTEES MERE SERVANTS. 


Appellees seek to avoid the effect of the decisions 
in Goldwater v. Altman, 20 Cal. 408, and Berneson v. 
Fish, 185 Cal. App. 588, by attempting to classify the 
trust here involved as a charitable trust as distin- 
guished from a business trust. We think, however, 
mat it 1s clear from the facts that the trust is pri- 
marily for the benefit of Local Union 75 and is a 
convenient means of collecting the monies to carry out 
a program and plan of Local Union 75 however lauda- 
ble that may be. Under these circumstances Local 
Union 75 is in fact one of the principals as well as the 
principal beneficiary and not merely one of a group of 
beneficiaries of a charitable trust. 
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PLUMBERS CASE. 

A case very similar to, and in many respects iden- 
tical with the case at bar, was recently decided by the 
United States District Court for the Southern Dis- 
trict of California, Northern Division, entitled, ‘‘Con- 
ditioned Air and Refrigeration Company, et al. v. 
Plumbing and Pipe Fitting Labor Management Rela- 
tions Trust, et al.’ (89 LRRM 2411, 32 Labor Cases 
(CCH 170,546). We will not quote from the opin- 
ion in that case as we believe that it should be read in 
its entirety. We have therefore set forth the opinion 
in full in an appendix to this brief. The Court there 
correctly concluded that payments to a trust for the 
same general purposes as those here involved was in 
violation of Section 302 of the Act. 


CONCLUSION. 

That case and the present case most certainly in- 
dicate that, unless this Court clearly indicates that 
Section 302 of the statute forbids it, many labor or- 
eanizations will undertake to compel employers to de- 
duct from wages of their employees and pay sums into 
a trust fund for an almost unlimited variety of pur- 
poses not specified in Section 302. 


We believe that as interpreted by the Supreme 
Court in U7. S. vw. yan (supta) Section 302 forbids 
all payments to trusts jointly established by employers 
and labor organizations representing their emplovees 
except for the sole and exclusive benefit of the em- 
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ployees of such employers and for the purposes spe- 
cifically enumerated in Section 302. 


For the foregoing reasons it is respectfully sub- 
mitted that the decision below be reversed. 
Dated, San Francisco, California, 
mri tL, 1957. 
Respectfully submitted, 
RotH AND BaHRs, 
By Grorce O. BaHRs, 
Attorneys for Appellants. 


(Appendix Follows.) 
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Filed, October 24, 1956. 
Clerk, U.S. District Court 
Southern District of Calif. 
By 1. W. Hiland, 
Deputy Clerk. 
In the United States District Court 
Southern District of California 
Northern Division 


No. 1517 ND 


Conditioned Air and Refrigeration Co., 
a California corporation; Bell and 
Hughes, Inc., a California corpora- 
tion; Baird Sheet Metal Works, a 
California corporation; Earl Grif- 
fith and John Dyer, a co-partnership 
doing business under the name of 
Griffith-Dyer, 

Panis. 
VS. 


Plumbing and Pipe Fitting Labor- 
Management Relations Trust; Local 
Union No. 246 of the United Associ- 
ation of Journeymen and Appren- 
tices of the Plumbing and Pipe Fit- 
ting Industry of the United States 
and Canada; Pipe Trades District 
Council No. 36 of the United Asso- 
ciation of Journeymen and Appren- 
tices of the Plumbing and Pipe Fit- 
ting Industry of the United States 
and Canada; Valley Group Negotia- 
tine Committee; and Paul L. Reeves, 

Defendants. 


MEMORANDUM AND ORDER 
Plaintiffs seek an injunction against defendants 
to restrain and enjoin them from receiving or accept- 


ing any money or thing of value from plaintiffs con- 
trary to the provision of Section 302, Subsections (A) 
and (B) of the Labor Management Relations Act, 
1947, as Amended. (29 USC Section 186) 


Plaintiffs Conditioned Air and Refrigeration Co., 
Bell and Hughes, Inc., and Baird Sheet Metal Works 
are California corporations. 


Plaintiffs Ear] Griffith and John Dyer are co-part- 
ners, doing business as Griffith-Dyer. 


All plaintiffs are engaged in businesses which come 
under the category of plumbing and pipe fitting. Their 
employees are members of the defendant Local Union 
No. 246 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada. The plain- 
tiffs are all members of the Associated Plumbing 
Contractors of Central California, Inc., which is a 
member of the Northern Cahfornia Conference of 
the Plumbing and Heating Industry. 


The defendants are Plumbing and Pipe Fitting 
Labor-Management Relations Trust; Local Union No. 
246 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada; Valley 
Group Negotiating Committee and Pipe Trades Dis- 
trict Council No. 36 of the United Association of 
Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Can- 
ada, and Paul LL. Reeves who is chairman of District 
Council No. 36 and a trustee of the Labor-Manage- 
ment Relations Foundation hereinbefore mentioned. 
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That under date of July 20, 1952, the Valley Group 
Negotiating Committee, predecessor to Pipe Trades 
District Council No. 36, acting as the agent of the 
Local Union (among others) 246 of the United Asso- 
ciation of the Plumbing and Pipe Fitting Industry 
of the United States and Canada, entered into a col- 
lective bargaining agreement with the Northern Cali- 
fornia Conference of the Plumbing and Heating In- 
dustry, Inc., acting on behalf (among others) of the 
Associated Plumbing Contractors of Central Cali- 
fornia, Inc. A copy of this agreement is attached 
as Exhibit ‘‘A”’’ to the stipulation of facts filed herein 
on February 20, 1956. Under this contract the em- 
ployers, including the plaintiffs, recognized the Union 
(the Negotiating Committee) as the sole and exclusive 
collective bargaining representative of all employees 
performing work covered by the agreement. 


That in the summer of 1953 a collective bargaining 
agreement was entered into between the plaintiffs 
and the Valley Group Negotiating Committee acting 
as the agent (among others) of Local Union No. 246. 
A copy of this agreement is attached to the stipulation 
of facts marked Exhibit “B.’’ In this agreement the 
plaintiffs recognized the Union (Negotiating Com- 
mittee) as the sole and exclusive collective bargaining 
representative of its employees performing work 


| under the agreement. 


That about the month of April, 1954, the Negotia- 


ting Committee demanded that plaintiffs sign agree- 


ment amending Exhibit ‘‘B’’ attached to the stipula- 
tion. Plaintiffs refused to do so and in about the 
month of May, 1955, the Negotiating Committee caused 
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the emplovees of plaintiffs to strike, whereupon plain- 
tiffs signed and executed such amendment, a true 
copy of which is attached to the stipulation of facts 
and marked Exhibit ‘‘C.’? The amendment to the 
eontract did not change the recognition provisions of 
the prior contracts. Exhibit ‘‘C’’ among other things 
provided as follows: 

‘‘Add Section 13(a) Pension Plan to Master 
Contract : 

(A) A pension trust to be known as The Val- 
ley Group Pipe Trades Pension Fund shall be 
created in accordance with the provisions of the 
Labor Management Relations Act, 1947, as 
Amended. 


(B) The Pension Trust shall be created prior 
to July 1, 1954. 


(C) Each Individual Emplover shall, com- 
meneing July 1, 1954, pay into the Valley Group 
Pipe Trades Pension Fund ten ($0.10) cents per 
hour for each hour worked, by each employee 
employed on work covered by this agreement.” 
*% % * * * ae * 
‘‘Add Section 15(a) to Master Contract: 

(A) Where a labor-management set up exists 
by agreement between the Local Master Plumbers 
Association, regardless of its name or organiza- 
tion, and a Local Union affihated with the Com- 
mittee requiring that payment or payments be 
made, all Individual Emplovers covered by this 
agreement shall, if and when they perform work 
in the territorial jurisdiction of such local make 
the required payment or payments. 

(B) The nature, amount and time of sueh 
payment and the territomal jurisdiction of the 
Loeal Union shall be set forth in an appendix 
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to this agreement certified by the Local Union 
and Local Master Plumbers Association and shall 
be a part of this agreement. 

Add Section 15(a) to Master Contract: 


The Individual Employers covered by this 
agreement consent and agree to be bound by the 
terms of the effective Health and Welfare Trust 
Agreement, Pension Trust Agreement and agree- 
ment creating any Labor Management set up.’’ 


That on or about the 9th day of February, 1954, 
Associated Plumbing Contractors of Central Califor- 
nia, Inc., and certain individual employers who were 
licensed contractors under the laws of the State of 
California and the defendant Local Union No. 246 
entered into a trust indenture writing entitled 
“Plumbing and Pipe Fitting Labor-Management Re- 
lations Trust.’’ A copy of this trust is attached to 
defendants’ answer and marked Exhibit ‘‘B’’; on 
the second day of August, 1955, said trust was 
amended and its name was changed to ‘‘Plumbing 
and Pipe Fitting Labor-Management Relations Foun- 
dation.”” A copy of said amendment is attached to 
defendants’ answer marked Exhibit *“‘C.’’ This 
amendment increased the Board of Trustees to 12, 
6 to be appointed by the Union and 6 to be appointed 
by the Associated Plumbing Contractors of Central 
California, Inc. The amendment also added a para- 
eraph (Article VI-A) on the subject of arbitration. 


That a collective bargaining agreement dated June 
17, 1955, was entered into between the District Council 
No. 36 of the United Association of Joumeyvmen and 
Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada (successor 
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to the Valley Group Negotiating Committee) acting 
as the agent (among others) of Local Union No. 246 
and Valley Mechanical Contractors Council, Inc., 
acting as the agent (among others) of Associated 
Plumbing Contractors of Central California and other 
individual employers. A copy of this agreement 1s 
attached to defendants’ answer marked Exhibit **A.”’ 
Section 16 of said agreement provides: 
‘Section 16: Labor-Management Relations. 


(A) Where a labor-management set up exists 
by agreement between the Local Employer, re- 
gardless of its name or organization, and a Local 
Union affilated with the Union requiring that 
payment or payments be made, all Individual 
Employers covered by this agreement shall, if 
and when they perform work in the territorial 
jurisdiction of such Local, make the required 
payment or payments. 


(B) The nature, amount and time of such 
payment and the territorial jurisdiction of the 
Local Union shall be set forth in an appendix 
to this agreement certified by the Local Union 
and the Local Employer and shall be a part of 
this agreement. 


(C) The Individual Employers agree to be 
and are hound by all of the terms and conditions 
of the effective labor-management set ups and the 
agreement, trust agreement or charter and by- 
laws creating and governing any such set up. 

(D) An Individual Employer who works with 
the tools of the trade shall be irrevocably pre- 
sumed for all purposes to have worked no more 
nor less than 160 hours in any month in which 
an Individual Emplover works with the tools of 
the trade.”’ 
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Demand was made by District Council No. 36 upon 
the plaintiffs to execute a collective bargaining agree- 
ment in the form of said Exhibit ‘‘A.’’ Plaintiffs 
have, and each of them has, refused to execute such 
agreement or to pay into the trust any of the sums 
specified in accordance with the terms of said agree- 
ment except the amounts specified in the fifth cause 
of action set forth in the complaint. District Council 
No. 36 is prepared to cause the employees of plaintiffs 
to strike to obtain the inclusion of Section 16 in said 
Exhibit ‘‘A’’ in a collective bargaining agreement with 
the plaintiffs. 


The answers of defendants admit that Local Union 
No. 246 is a representative of employees, but deny 
that as to the employees here involved it is a ‘‘repre- 
sentative’’ of the employees who are in an industry 
affecting commerce within the meaning of Section 
302 of the Labor Management Relations Act, 1947, 
as Amended, or at all. Defendants further admit 
that District Council No. 36 is as to the employees 
here involved a ‘‘representative”’ of employees within 
the meaning of said section and that its predecessor, 
Valley Group Negotiating Committee, was such a 
‘‘representative’’ but deny that it or said Committee 
is or was as to the employees here involved ‘a repre- 
sentative of employees who are emploved in an in- 
dustry affecting commerce within the meaning of 
said Section.’’ 


Under the stipulation of facts filed herein it was 
stipulated : 

“1, That during the calendar year 1955 plain- 

tiff employers made direct purchases of goods 

and materials from outside the State of California 


in the amounts set opposite their names. Plain- 
tiffs made purchases in California of goods and 
materials originating outside the State of Cali- 
fornia in the amounts set opposite their names; 
and plaintiffs furnished services and materials 
to firms engaged in commerce in the amounts 
set opposite thei names, to wit: 


Direct Indirect 
Purchases Purchases — Nervices 


Baird Sheet Metal 


WTS asec oe. das $240,683.24 $ 29,389.00 $10,919.29 
Bell and Hughes .............. 127,472.19 68,109.92 46,372.66 
Conditioned Air ................ 213,851.25 199,589.16 %5,68)006 
Corti We VOr ccpcctasticcncnes 161,464.15 47,032.06 49,018.24” 


The cause came on for trial on the 8th day of 
August, 1956. The plaintiffs were represented by 
Roth and Bahrs, George O. Bahrs, appearing, and 
Paul K. Doty. The defendants were represented by 
PO. MeCarthy, Jr. Hach party moved for a sume 
mary judgment based upon the pleadings and the 
stipulation of facts on file. It was stipulated that 
the motions and the trial on the merits would be 
submitted based upon the pleadings and the stipula- 
tion of facts. The cause was then argued by counsel 
for the respective parties. All matters were taken 
under submission by the court. 

At the outset, the defendants contend that this court 
lacks jurisdiction of the cause for two reasons: first, 
that the dollar volume of interstate business trans- 
acted by each plaintiff is too small to adversely affect 
interstate commerce and that in this type of suit the 
volume of business of the individual plaintiffs may 
not be aggregated; second, that the complaint fails 
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to allege that the amount in controversy exceeds the 
sum or value of $3,000 as required by Section 1331, 
ee litle 28. 


It 1s my conclusion that the volume of business 
transacted by each plaintiff as set forth in the stipula- 
tion is sufficient to estabhsh that the employees of 
each plaintiff are employed in an industry affecting 
commerce within the meaning of Section 302 of the 
Labor Management Relations Act, 1947, as Amended. 
NLRB vs. Fainblatt, 306 U.S. 601. With respect to 
failure of the complaint to allege that the sum or 
value in controversy exceeds $3,000, I am satisfied 
that under the provisions of Section 302(e) of the 
Labor Management Relations Act, 1947, as Amended, 
such an allegation is not required. Said section reads 
as follows: 

“The district courts of the United States and 
the United States courts of the Territories and 
possessions shall have jurisdiction, for cause 
shown, and subject to the provisions of section 
381 of Title 28 (relating to notice to opposite 
party) to restrain violations of this section, with- 
out regard to the provisions of section 17 of Title 
15 and section 52 of this title, and the provisions 
of sections 101-110 and 118-115 of this title.”’ 


The fact that the jurisdictional amount of $3,000 was 
expressly excluded from the provisions of Sections 
301 and 303 of the Labor Management Relations Act, 
1947, as Amended, is not persuasive that the failure 
to make such exclusion in Section 802 operates to 
include such jurisdictional requirement. Sections 301 
and 302 relate to suits for damages by private persons. 
Sections 302(a) and (b) make it unlawful to do the 
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things proscribed by the provisions thereof. It is 
public rights which are being protected, and in my 
opinion the provisions of Section 302(e) grant juris- 
diction to this court without regard to the sum or 
value in controversy if the volume of commerce of 
each plaintiff is not de minimis. 


We will now pass to the basic issues which remain. 
Section 302(a) of the Labor Management Relations 
Act, 1947, as Amended, provides as follows: 

‘It shall be unlawful for any employer to pay 
or deliver, or to agree to pay or deliver, any 
money or other thing of value to any representa- 
tive of any of his emplovees who are employed 
in an industry affecting commerce.’’ 


Section 302(b) of the same Act provides as follows: 
“Tt shall be unlawful for any representative 
of any employees who are employed in an in- 
dustry affecting commerce to receive or accept, 
or to agree to receive or accept, from the employer 
of such employees any money or other thing of 
value.’’ 


Section 302(¢) of the same Act states that: 

“The provisions of this section shall not be 
ipplicaiie (1) * * *; (2) * 8%. (3) mem 
“=~: of ()) with respect to momey oreouier 
thine of value paid to a trust fund established 
by such representative, for the sole and exclusive 
benefit of the employees of such emplover, and 
their famihes and dependents (or of such em- 
ployees, famihes and dependents jointly with the 
employees of other emplovers making: similar 
payments, and thei families and dependents) : 
Provided, Vhat (A) such payments are held in 
trust for the purpose of paying, either from prin- 
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cipal or income or both, for the benefit of em- 
ployees, their families and dependents, for medical 
or hospital care, pensions on retirement or death 
of emplovees, compensation for injuries or illness 
resulting from occupational activity or insurance 
to provide any of the foregoing, or unemployment 
benefits or life insurance, disability and sickness 
insurance or accident insurance; (B) the detailed 
basis on which such payments are to be made is 
specified in a written agreement with the employer, 
and employees and employers are equally repre- 
sented in the administration of such fund, together 
with such neutral persons as the representatives of 
the emplovers and the representatives of the em- 
plovees may agree upon and in the event the em- 
ployer and employee groups deadlock on the ad- 
ministration of such fund and there are no neutral 
persons empowered to break such deadlock, such 
agreement provides that the two groups shall agree 
on an impartial umpire to decide such dispute, 
or m event of their failure to agree within a 
reasonable length of time, an impartial umpire 
to decide such dispute shall, on petition of either 
eroup, be appointed by the district court of the 
United States for the district where the trust 
fund has its principal office, and shall also contain 
provisions for an annual audit of the trust fund, 
a statement of the results of which shall be avail- 
able for inspection by interested persons at the 
principal office of the trust fund and at such other 
places as may be designated in such written agree- 
ment; and (C) such payments as are intended 
to be used for the purpose of providing pensions 
or annuities for emplovees are made to a separate 
trust which provides that the funds held therein 
cannot be used for any purpose other than paying 
such pensions or annuities.” 
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Section 302(d) provides as follows: 

‘Any person who willfully violates any of the 
provisions of this section shall, wpon conviction 
thereof, be guilty of a misdemeanor and be sub- 
ject to a fine of not more than $10,000 or to 1m- 
prisonment for not more than one year, or both.” 


There is no dispute between the parties over the 
facts that the collective bargaining agreement (Ex- 
hibits ‘‘B’’ and ‘‘C’’ attached to the stipulation of 
facts) did and that the collective bargaining agree- 
ment (Exhibit ‘‘A’’ attached to the defendants’ 
answer) does provide that each individual employer 
covered by the collective bargaining agreement, on 
work covered by said collective bargaining agreement, 
shall pay into the Plumbing and Pipe Fitting Labor- 
Management Relations Foundation (a trust) (Ex- 
hibits ‘‘B’’ and ‘“‘C”’ attached to defendants’ answer) 
ten ($0.10) cents per hour for each hour worked by 
each employee of each individnal employer covered 
by the said collective bargaining agreements. It 1s 
also clear that the Valley Group Negotiating Com- 
mittee was a labor organization and was recognized 
by the emplovers as the sole and exclusive bargaining 
representative of all emplovees of the individual em- 
ployers performing work covered by the agreement 
and that District Couneil No. 36 (the successor of the 
Committee) a labor organization, was recognized as 
the sole and exclusive collective bargaining represen- 
tative of the individual emplover performing work 
covered by the collective bargaining agreement, 

The Plumbing and Pipe Fitting Labor-Management 
Relations Foundation was created by, and its trustors 
are, Associated Plumbing Contractors, Inc. (a non- 
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profit membership corporation composed of individual 
employers, members and non-members of said Asso- 
ciation) and Plumbers and Steam Fitters Local Union 
No. 246 (a labor organization, a local Union). 


The collective bargaining agreement (Exhibits ‘‘B”’ 
and ‘*C”’ attached to the stipulation) provide ‘‘ where 
a labor-management set up exists by agreement. be- 
tween the local Master Plumbers Association, regard- 
less of its name or organization, and a local Union 
affiliated with the Committee requiring that payment 
or payments be made, all individual employers cov- 
ered by this agreement shall, if and when they per- 
form work in the territorial jurisdiction of such Local 
make the required payment or payments,’’ and that 
‘‘the individual employers covered by this agreement 
consent and agree to be bound by the terms of the 
effective Health and Welfare Trust Agreement, pen- 
sion trust agreement and agreement creating any 
labor-management set up.”’ The collective bargaining 
agreement (Exhibit ‘*A’’ attached to defendants’ an- 
swer) contains similar provisions. 

The Plumbing and Pipe Fitting Labor-Manage- 
ment Relations Foundation does not conform to the 
requirements of Section 302(¢) (5) and the defendants 
do not contend that it does. The defendants maintain 
that the trust is not a ‘‘representative’’? within the 
meaning of the provisions of Section 302; that the 
trust is a separate entity and that Section 302 does 
not outlaw or forbid payments to and acceptance by 
those persons and entities who or which are not ‘rep- 
vesentatives’”. Defendants further point out that six 
of the trustecs of the trust are selected by the em- 
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ployers and that six are selected by Local Union No. 
246, which fact prevents the Local Union from 
dominating and controlling the actions of the trustees. 


As noted above, Section 302 makes it unlawful for 
any employer to pay or deliver or to agree to pay or 
deliver any money or other thing of value to any 
representative of any of his employees or for any 
representative of any employees to receive or accept 
or agree to receive or accept from the employer any 
money or other thing of value. 

The Labor Management Relations Act of 1947, as 
Amended, states: ‘‘The terms ‘commerce’, ‘labor dis- 
putes’, ‘employer’, ‘employee’, ‘labor organization’, 
‘representative’, ‘person’, and ‘supervisor’ shall have 
the same meaning as when used in subchapter IT of 
this chapter as amended by this ehapter.’’ Section 142, 
subsection 3, U.8.C.A. Title 29. 


Section 152, subsection 4, Title 29 U.S.C.A., states: 
“The term ‘representative’ includes any individual or 
labor organization.’ Subsection 5 of Section 152 states: 
“The term ‘labor organization” means any organiza- 
tion of any kind, or any ageney or employee repre- 
sentation committee or plan, in whieh employees par- 
ticipate and which exists for the purpose, in whole 
or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours 
of employment, or conditions of work.”’ 

The Supreme Court of the United States had oe- 
easion to interpret the meaning of the word ‘“repre- 
sentative’ as used in Section 302. U7. S. a. Ryan, 350 
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U.S. 299. The Court held that the term ‘‘representa- 
tive’ in Section 302 is not limited to the exclusive 
bargaining representative of the employees, but in- 
cludes any person authorized by the employees to act 
for them in dealings with their employers. The Court 
also stated that a narrow reading of the term ‘‘repre- 
sentative’? would substantially defeat the purposes of 
the Act. 


It is conceded that the Valley Group Negotiating 
Committee was, and that District Council No. 36 is a 
representative of employees of the plaintiffs within 
the meaning of Section 302. It is further conceded 
that Local Union No. 246, one of the founders of the 
Trust, is a “labor organization”’. The question re- 
mains however, whether Local Union 246 is a 
‘‘yepresentative’’ within the meaning of Section 302. 
It is true that the Collective Bargaining Agreements 
state that the emplovers recognize the Valley Group 
Negotiating Committee under one contract, and the 
District Council No. 36 in the other contract, as the 
exclusive bargaining representative of the employees 
of the emplovers. The Court, however, is not bound 
by such declaration, but must determine from the 
documents in this case the true and legal status of 
Local No. 246. In executing the collective bargaining 
agreements, the Valley Group Negotiating Committee 
and District Council No. 36 expressly acted as agent 
of Local 246 and other local unions. 

Pertinent parts of the collective bargaining agree- 
ment dated July 1, 1955 (Exhibit ‘‘A’’ attached to the 
answer of the defendants) read as follows: 
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“Section 1: Definitions 

(A) The term ‘Union’ as used in this agree- 
ment means the DISTRICT COUNCIL NO. 36 
OF THE UNITED ASSOCIATION OF JOUR- 
NEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPE FITTING INDUS- 
TRY OF THE UNITED STATES AND 
CANADA SUCCESSOR TO THE VALLEY 
GROUP NEGOTIATING COMMITTEE acting 
as the agent of Local Unions Nos. 246, 365, 487, 
492, 503, 607, and 662 of the UNITED ASSOCIA- 
TION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND PIPE 
FIITING INDUSTRY OF THE UNTIED 
STATES AND CANADA. 


* * * * 


(D) The term ‘LOCAL UNION’ as used in 
this Agreement means any of the Local Unions 
enumerated m= subsection (A) hereof and any 
other Local Union which may hereafter authorize 
the UNION in a manner and form acceptable to 
said UNION to act as its agent and to bind it for 
the purpose of this agreement. 


Section 2: WARRANTIES. 


1. tt is agreed that this agreement shall be 
binding upon the UNION and Local Unions set 
out in Section 1(A) hereof, and upon the EM- 
PLOYER, Local Master Plumbers Associations 
set out and mdividual employers who are mem- 
bers of any Local Master Plimbers Association 
set out In Section 1(B) hereof, and upon the heirs, 
executors, administrators, successors, purchasers, 
and assigns of the Individual Employers covered 
by this agreement. 


XVil 


2. Lhe UN)OMewarrants tliaivit is authorized 
to bind the Local Union set out in Section 1(A) 


hereof. 
¥ ¥* * * 


Section 5: UNION MEMBERSHIP 


(A) All Employees covered by this agreement 
shall be required as a condition of employment 
to apply for and become members of and to main- 
tain membership in the Local Union, with juris- 
diction within thirty-one days following the be- 
ginning of their employment under this agree- 
ment or the effective date of this sub-section (A) 
which is the later. This section shall be enforece- 
able to the extent permitted by law. 


* * * * 


Section 6: 


Subsection (B) Individual Employers must se- 
cure all Journeymen and Apprentices through 
the employment office of the Local Union with 
jurisdiction at the site of the work, and the 
UNION agrees that the Local Union will furnish 
competent Journevmen and Apprentices within 
forty-eight (48) hours when available. 


1. The Individual Employer may eall for a 
specific employee by name to be dispatched and 
the Loeal Union shall dispatch such employee 
provided that such emplovee is available, and 

(a) isa preferred emplovee as defined in Sec- 

mom 6 CA and 

(b) has not been emploved outside of the 

Territorial jurisdiction of the Local Union 

within which the job site is located within 90 

days of the emplover calling for him by name 

except that this subsection (b) shall not apply 
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to an employee who has worked outside the 
territorial jurisdiction of the Local Union 
under paragraph (C) 2 of Seetion 6 within 
such 90 day period. 


2. In the event that employees with a pref- 
erence as herein defined are not available to 
fill vacancies, then the Loeal Union will under- 
take to supply the emplovers with competent 
and satisfactory employees. Neither as to such 
undertaking, nor as to any other portion of 
this agreement, shall any employee be dis- 
eviminated against by reason of either member- 
ship in or non-membership in any Union. 


3. The Loeal Unions will maintain appro- 
priate registration facilities without discrimina- 
tion either in favor of or against such ap- 
plieants by reason of membership in or non- 
membership in any Union. 


* * * * 


(C) The provisions with respect to preference 


in employment by reason of prior employment are 
subject to the following limitation: 


1. That whenever any test 1s required of 
any workman by any Individual Employer, the 
Local Umons upon being requested to furnish 
men for such test will dispatch only workmen 
who are experienced in the type of work for 
which the test is required, unless otherwise ex- 
pressly agreed to by the Individual Employer. 

3efore any workman commences the test, he 
shall be placed on the payroll of the Individual 
Kimployer. Any workmen failing to pass the 
test shall be paid straight time for the test 
period but mm no event less than four (4) hours 
at straight time. 
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2. On work contracted for by an Individual 
Employer outside the jurisdiction of the Local 
Union in which the Individual Employer’s shop 
is located such Individual Employer may send 
one man to said job from the territorial juris- 
diction of such Local Union; provided, however, 
that the Individual Employer shall notify the 
Local Union with territorial jurisdiction over 
the area in which the job site is located of the 
name of the Employee and the location of the 
job prior to the time the Employee is sent into 
the area and that the Employee before report- 
ing to the job site, shall report to the Local 
Union having territorial jurisdiction over the 
area in which the job site is located in person, 
by telephone, by telegram, or in writing and 
the Local Union shall dispatch him. Adjacent 
Local Unions may enter into more liberal local 
understandings to cover jobs of short duration. 


Section 7: COMPETENCY AND QUALIFYT- 
CATIONS 


The Individual Employer shall be the sole judge 
of the competency of his employees and may dis- 
charge any emplovee for cause. The Local Unions 
shall be the sole judge of the qualifications of 
their members for membership in the Local Union. 


Section 8: CESSATION OF WORK 


It is mutually agreed and understood that dur- 
ing the period when this agreement is in force 
and effect the Individual Emplover will not lock- 
ont his enyployees and the Union will not an- 
thorize any strikes, slow-down or stop work, in 
any dispute, complaint or grievance arising under 
the terms and conditions of this agreement, except 
such disputes, complaints or grievances as arise 


out of the failure or refusal of the Individual 
Employer to comply with the provisions of the 
Sections 5, 6, 13, 14, 15 and 16 hereof. As to any 
such Individual Emplover who shall fail or refuse 
to comply with the provisions of these Sections 
or any of them, so long as such failure or refusal 
continues, it shall not be a violation of this agree- 
ment if the UNION or Local Union withdraws 
its members who are subject hereto from the per- 
formance of work for such Individual Employer 
and such withdrawal for such period shall not 
be a strike or work stoppage within the terms of 
this agreement. Any employees so withdrawn or 
refusing to perform any work as herein provided 
shall not lose thei status as employees but no 
such emplovee shall be entitled to claim or receive 
any wages or other compensation for any period 
during which he has been so withdrawn or refused 
to perform work. 


* * * * 


Section 10: JURISDICTIONAL DISPUTES 


In the event of any dispute between Local 
Unions of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fit- 
ting Industry of the United States and Canada 
as to the jurisdiction of the work performed by 
Individual Employers, such dispute shall be re- 
ferred to, and settled by the United Association. 
In the event of any dispute as to jurisdiction of 
the work covered by the terms of this agreement 
by reason of any such work being claimed by a 
union or unions other than the United Associa- 
tion, such dispute shall be referred and settled 
in accordance with any procedure or agreement 
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for the settlement of jurisdictional disputes to 
which the United Association is a party or by 
which it is bound. 

It is agreed that this agreement shall constitute 
an original assignment of work to the employees 
covered hereby on work performed by the Indi- 
vidual Employers covered hereby. In either 
event, the parties hereto agree that there will be 
no slow-down or stoppage of the work and each 
agrees that the decisions of the authorities stipu- 
lated herein shall be final and binding upon them. 


Section 16: LABOR-MANAGEMENT RE- 
DATIONS 


(A) Where a labor-management set up exists 
by agreement between the Local Employer, re- 
gardless of its name or organization, and a Local 
Union affliated with the Union requiring that 
payment or payments be made, all Individual 
Employers covered by this agreement shall, if 
and when they perform work in the territorial 
jurisdiction of such Local make the required pay- 
ment or payments. 

(B) The nature, amount and time of such 
payment and the territorial jurisdiction of the 
Local Union shall be set forth in an appendix 
to this agreement certified by the Local Union 
and the Local Employer and shall be a part of 
this agreement. 


(C) The Individual Emplovers agree to be 
and are bound by all of the terms and conditions 
of the effective labor-management set ups and 
the agreement, trust agreement or charter and 
by-laws creating and governing any such set up. 
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(D) An Individual Employer who works with 
the tools of the trade shall be irrevocably pre- 
sumed for all purposes to have worked no more 
nor less than 160 hours in any month in which an 
Individual Employer works with the tools of the 
trade. 


Section 17: JOINT CONFERENCE BOARD 


(A) In those areas in which labor-manage- 
ment set up exists, such labor-management set up 
shall function as a Joint Conference Board with 
all the powers, rights, duties and obligations here- 
inafter lodged in the Joint Conference Board. 


(B) It is the intention of the parties to this 
agreement to settle problems that may arise on a 
local level; however, in order to bring about gen- 
eral recognition and enforcement of this agree- 
ment, the parties hereto shall proceed to set up a 
Joint Conference Board, of four (4+) members. 
Two (2) members shall be selected by the Local 
Union and two (2) by the Local Employer. 


(C) Contemporaneously with the execution of 
this agreement the Local Employer shall notify 
the Local Union and the Local Union shall notify 
the Local Employer in writing of their respective 
Board members. 

(D) The Joint Conference Board shall agree 
upon and determine the time and place of meet- 
ing, the rules of procedure, shall eleet a chairman 
and a secretary from its membership, and shall 
determine upon all other details necessary to pro- 
mote and earry on the business for which it is 
appointed. 

The function of the Joint Conference Board 
shall be: 
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1. To estabhsh the general recognition and 
enforcement of the wages, hours, and working 
conditions of the agreement. 


2. To hear and adjust disputes or differ- 
ences wich may arise in the enforcement or 1n- 
terpretation of this agreement except those 
under Sections 5, 6, 13, 14, 15 and 16. 


3. Lo promote the mutual interest of the 
parties to this agreement. 


4. Pending the decision upon any dispute 
or grievance, work shall be continued in ac- 
cordance with the provision of this agreement. 
(E) If the Joint Conference Board, after 

meeting, cannot agree on any matter referred to it, 
the members thereof shall choose an impartial 
person who shall act as an additional member of 
the Joint Conference Board and participate in 
the making of a decision by the majority of the 
members. Said decision shall be rendered within 
ten days after submission and shall be final and 
binding on all parties hereto. Any expense of 
employing such impartial person to sit shall be 
borne equally by the Local Employer and Local 
Union. 


(F) The Joint Conference Board shall meet 
at the time and place set by the Local Employer 
if an Individual Employer is the complaining 
party or at the time and place set by the Loeal 
Union if a Local Union or employee is the com- 
plaining party. The place of the meeting shall be 
in the jurisdiction of the Local Union in which 
the dispute arose. ‘The time shall be not less 
than five (5) days or more than ten (10) days 
from the date the dispute, complaint or griev- 
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ance is called to the attention of the other party. 
Notice of time and place shall be given at the 
time the dispute, complaint or grievance is called 
to the attention of the other party.”’ 


Similar provisions are contained in the collective 
bargaining agreements negotiated by the Valley 
Group Negotiating Committee (Exhibits *‘A’’, ‘“B”’ 
and ‘‘C’’, attached to stipwlation of facts). 


IT am satisfied from an analysis of the quoted pro- 
vision of the collective bargaining agreements that 
Local Union No. 246 is in fact and in law a party 
to such agreements, and therefore a ‘‘representative”’ 
of the employees of the plaintiffs within the meaning 
of Section 302. 

Is the Plumbing and Pipe-fitting Labor-Manage- 
ment Relations Foundation a ‘‘representative’’ of the 
employees of plaintiffs? The Trust recites that 
‘Whereas there is presently no effective machinery 
whereby the provisions of applicable collective bar- 
eaining agreements can be policed and enforced and 
whereby the general public can be protected from 
imperfect, improper and unsanitary installation, poor 
oy shoddy materials or poor and improper work and 
workmanship, and 

Whereas, the absence of such effective machinery 
is producing chaos in the Plumbing and Pipe-fitting 
industry and in endangering the wages, rates of pay, 
hours of Jabor and other conditions of employment 
of the employees and destroying the trust and confi- 
dence of the public in the employers and in the plumb- 
ing and pipe-fitting industry, 
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Now, therefore, to correct this situation, to protect 
the wages, rates of pay, hours of labor, and other 
conditions of employment of the employees, to restore 
the trust and confidence of the public in the employers 
and the plumbing and pipe-fitting industry, this Trust 
is created.’’ 


The stated purposes of the Trust are to perform 
and perfect ‘tan organization for the purpose of im- 
proving the relationship between the employers and 
employees making up the plumbing and _ pipe-fitting 
industry and the general public, and to enforce the 
collective bargaining agreement and the provisions 
thereof covering work within the jurisdiction of the 
United Association of Journeymen and Apprentices 
of the Plumbing and Pipe-fitting Industry of the 
United States and Canada, to protect the wages, rates 
of pay, hours of labor, and other conditions of em- 
ployment of the employees in the phunbing and pipe- 
fitting industry and to protect the general public from 
imperfect, improper and unsanitary installations, poor 
or shoddy materials and poor or improper work and 
workmanship.’’ 

The only specific purposes of the Trust are to en- 
force the collective bargaiming agreement and the pro- 
visions thereof, covering work within the jurisdiction 
of the United Association of Journeymen and Appren- 
tices of the Plumbing and Pipe-fitting Industry of the 
United States and Canada, and to protect the wages, 
rates of pay, hours of labor and other conditions of 
employment of the employees in the plumbing and 
pipe-fitting mdustry. The other stated purposes are 
vague and uncertain. 
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The Trust agreement states that the Board of 
Trustees is authorized to, and shall have the power 
to pay out of the assets of the Trust, at the sole and 
execlusive discretion of the trustees, for, among other 
things, ‘‘to protect the wages, rates of pay, nours of 
employment, and other conditions of employment of 
the employees in the plumbing and pipe-fitting indus- 
try, * * * to enforce the collective bargaining agree- 
ments and the provisions thereof, covering work 
within the jurisdiction of the Umted Association of 
Journeymen and Apprentices of the Plumbing and 
Pipe-fitting Industry of the United States and 
Canada.’* The Board of Trustees is authorized “‘to 
employ such executive, administrative, accounting, 
clerical, secretarial and legal personnel and other em- 
plovees and assistants, as may be necessary in connec- 
tion with the carrying out of the Trust and to pay or 
cause to be paid, out of the Trust the compensation 
and expenses of such personnel and assistants, the 
eost of office space, furnishings and supphes and other 
expenses of the Trust.’’ 


Tt must be presumed that the Trust will catty out 
the specifically stated provisions for which it was 
formed, and which are above quoted. The Trust comes 
within the term “‘labor organization’’ as defined in 
Subsection 5 of Section 152, Title 29 U.S.@A., and 18 
a “representative” of the employees under Seetion 4 
of Section 152. Tt is my view that the Trust is a ‘rep 
resentative’? of the emplovees of the plaintiffs. Tt is 
clear under the decision of United States v. Ryan, 
(supra) that a ‘representative’ is not limited to the 
exclusive bargaining agent of the employees. The faet 
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that the Trust agreement contains an arbitration 
clause cannot operate to validate acts prohibited by 
Section 302. 


It is clear to me that if the plaintiffs were required 
to make the payments in question to Local Union 246, 
such payments and receipt would be forbidden by 
Section 302. The fact that the payments are to be made 
to the Trust does not, in my opinion, alter the situa- 
tion, since the Trust under the documents under re- 
view, 1s likewise a ‘‘representative’’ of the employees 
of the plaintiffs. Furthermore, it is my view that the 
prohibition in Section 302 forbidding the payment of 
money or other thing of value to a representative, or 
the receipt thereof by a representative, is not limited 
to cash or tangible property. The expression, ‘‘other 
thing of value’’ would include the benefits flowing 
from the use or application of the monev paid. Under 
the Trust in question, the payments required to be 
made by the plaintiffs are to be devoted to enforce- 
ment of the collective bargaining agreements, to pro- 
tect wages, hours of labor, conditions of employment, 
and to hire persomel, furnish office space, etcetera, 
to carry out such purposes. It 1s my view that this 
constitutes payment of a thing of value to Local 246. 
The fact that the control of the Trust is equally di- 
vided between the employers and the representatives 
of the employees does not change the situation in view 
of the provisions of the Trust agreement. 


The defendants have cited the cases of United Ma- 
rine Division ve Esser Transportation Company, 216 
Fed.2d 410; Rice-Sttx Dry Goods Company av. St. 
Hous Labor Health Institute, D.C.E, No. 22 LRRM 
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2528; People v. Cilento, 143 N.Y.S. 2d 705; and Bay 
Area Painters and Decorators Joint Comittee, Ine. 
v. Orack, 102 C.A. 2d 81. In the Essex case, payments 
by the employer were to be made to six trustees of a 
welfare fund. From aught that appears in the opinion 
of the Court the Trust providing for the welfare fund 
was in strict compliance with the requirement of Sec- 
tion 302(c) (5). Admittedly, the Trust here involved 
does not so comply. In the Rice-Stix case, the Court 
concluded that the Health Institute was a corporation 
independent of the labor union which was a represen- 
tative of the bargaining unit of the employees of the 
plaintiff. The fund created was to be used for health 
purposes. In neither of the cases was there a trust 
agreement containing provisions such as the quoted 
provisions of the Trust here in question. The Cilento 
case involved a construction of the Penal Statute of 
the State of New York, and in my opinion, the correct 
decision was reached under the facts and the applhi- 
cable law. 


In the Orack case, the Court determined that the 
agreement in question did not constitute a monopoly 
or a restraint of trade under the law of the State of 
California. It did not involve Section 302 of Title 29 


Wire C has 


My attention has been called to a memorandum 
order made by the Honorable Edward P. Murphy, 
United States District Judge, Northern District of 
California, in the case of Sheet IWetal Contractors As- 
soeration of San Francisco v. Sheet Metal Workers — 

arc 


International Association, No. 35206. In his memoran- 
dum order Judge Murphy stated that the purposes for 
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which the Board [Joint Industry Board] was estab- 
lished are not entirely clear. I have had the oppor- 
tunity of examining the Trust Agreement establishing 
the Joint Industry Board. I find nothing in the agree- 
ment to indicate that it was any purpose of the Joint 
Industry Board to enforce the collective bargaining 
agreement between the Union and the employees of 
the plaintiff or to protect the wages, rates of pay, 
hours of labor or other conditions of employment of 
such employees, or to expend its funds for such pur- 
poses. 


I am aware that labor-management plans are to be 
encouraged. I recognize that great strides have been 
made in such fields to the benefit of labor, management 
and the public. As a Judge, however, as stated by 
counsel for the defendant, my duty is to determine 
whether the cloth is cut to fit the pattern laid down 
by the Legislature. It is not for the Court to push or 
pull the pattern to fit the cloth already cut or to trim 
the cloth already cut to fit the pattern. 

Accordingly, the motions for summary judgement 
are denied and judgment is ordered for the plaintiffs. 

Counsel for the plaintiffs are directed to prepare 
and file findings of fact, conclusions of law, and form 
of judgment, in accordance with the rules of this 
Court. 

The Clerk of this Court is directed to forthwith 
mail copies of this order to respective counsel. 

Gubert H. Jertberg 


Dated: October 23, 1956 


